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Exceeding in-house assets rules:
still a problem for SMSFs  

	Year

	% SMSFs  in breach             
	Key transgressions
	Average size of SMSF  assets

	2008

	11.25%
	· Exceeding in-house asset limitations (50% of breaches)
· Making personal loans to members (25% of breaches)
	$511,806

	2007

	10%
	· Exceeding in-house asset limitations
· Making personal loans to members
	$532,310

	2006

	5%
	· Loaning against fund for personal/ business reasons

· Not keeping fund and personal assets separate.

· Not having investments in name of trustee.
· Not appointing all fund members as trustees or directors

	


A quick snapshot of Partners’ research results year on year.

EXCEEDING the 5% limitation on “in-house assets” is the key reason for self managed super funds being in breach of fund rules, with half of all breaches emanating from this problem, according to the findings of the latest Partners Superannuation Services research.

An in-house asset is a loan to, investment in or lease of equipment to businesses owned by the fund or by family members. While these loans or investments are allowable, they are restricted to 5% of total superannuation assets. 
Now into its third year, the Partners’ research is based on over 500 funds audited during 2008.
A SMSF specialist and funds’ administrator and auditor, Partners Superannuation Services is part of the Partners Group.

Partners Superannuation Services director, Martin Murden, says the problem with in-house assets stems in part from the fact that with investments - such as shares - falling in value, loans or investments expressed as a percentage of fund assets, had increased. 

“For example, if your fund previously had $100,000 worth of assets, a 5% loan would be $5,000. However, should the value fall to $50,000, $5,000 would in effect translate to 10%.”

Mr Murden says while people were often unaware of the 5% restriction, others saw making loans from the fund as a cheap and easy source of business finance. 
Another key area of transgression, according to the Partners Superannuation research, involved making personal loans to fund members, with 25% of SMSFs in breach of fund rules falling foul in this regard. 
These typically involved amounts of less than $10,000.
Says Mr Murden: “While these are small in dollar terms and small when compared to overall fund assets, they’re simply not allowed under super legislation. They’re an absolute NO-NO and size is no excuse.”

He says one reason for transgressing was the need for quick cash. 

“This may mean grabbing the first available chequebook which could just happen to be the super fund’s.” 

Overall, 11.25% super funds were found to be in breach in the latest Partners’ research, slightly up on last year’s figure of 10%.

Says Mr Murden: “Despite the marginal increase it should be pointed out that the types of violations continue to narrow and SMSFs are heeding the message coming from the ATO to get their houses in order or suffer the consequences.

“Clearly fund trustees are making a much greater effort to truly understand what is expected of them in their roles. They’re reading the literature which is now readily available through the Australian Tax Office and they’re attending seminars - run by companies such as Partners – which aim at informing and educating trustees about their rights and obligations.”

Despite the significant improvement in ATO compliance, Mr Murden said that even one breach was not good enough.

“The tax office is currently taking a much harder line on transgressors than it did several years ago. Trustees breaching legislation can be subjected to penalties. The ultimate penalty would be having their fund declared non-compliant and being disqualified personally from the role of SMSF trustee.
“Being declared non-compliant would result in the fund’s taxation rate increasing from 15 to 46.5%. As far as the ATO is concerned, super funds receive very attractive tax concessions and if they want to retain these benefits, they need to toe the line.”

He says trustees uncertain about whether or not their actions would result in their funds being in breach of superannuation legislation and regulations, should seek advice.
A key – but not surprising - finding to emerge from the Partners research was the reduction in the drop in the total value of SMSF assets, with the average value of a fund falling from $532,310 in 2007 to $511,806 last year.

Says Mr Murden: “While the drop is just over $20,000, the actual decline is masked by the level of contributions made during the year.”
Typical SMSF Profile

Some of the key findings from the survey:

68% of funds had two members, typically a husband and wife. 22% of funds had only one member. 
15% of funds had more than $1 million in assets

17% of funds had assets of $100-200,000 and 24% had less than $100,000 in assets. (To be viable, a fund should have assets of $200,000 or more.) 
The Partners survey found that the average asset portfolio was split up as follows:

· 44.3% in shares and listed trusts 
· 13.4% in property
· 15.0% in cash
· 12.7% in fixed-interest 
· 7.7% in managed trusts

· 6.9% in associated unit trusts, artwork and collectibles, in house assets and loans to members 
The major asset allocation changes from last year’s survey compared with 2007 were:
· A decline of almost 8% in shares and listed trusts 

· An increase of over 4% in both cash and fixed interest investments

Currently there are around 380,000 SMSFs in Australia.

More about Martin Murden …………
He is one of Australia’s leading authorities on self managed superannuation funds, with over 35 years experience in financial services. A CPA, he specializes in providing superannuation advice. He is also a director of Partners Superannuation Services.
More about the Partners Group ………. 
The Group is a multi-disciplinary financial services company providing the full raft of services required by accountants and business - retirement planning and investment advice, self managed super fund advice and administration, legal advice, personal and business insurance and mortgage and lending services.
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