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SMSFs still in breach 
but beginning to get it right
WHILE one in 12 self-managed super funds continue to breach super fund rules, the nature of key transgressions has narrowed to just TWO over the past year, according to the findings of a survey by SMSF specialist, Partners Superannuation Services. 
Partners Superannuation Services is part of the Partners’ Group of companies.
The research – which is now into its second year – is based on the annual audit of close on 500 funds nationwide. 
Currently there are around 370,000 in Australia with the number having grown significantly following changes to super fund rules which made having a SMSF much more attractive, particularly for those looking to invest large amounts in super.

The two major areas of transgression unearthed by the Partners’ research involve:

· Making personal loans to members

· Exceeding the 5% limitation on “in-house assets”. This includes loans to businesses owned by super fund members.
In the previous survey, the nature of key violations was much broader and included the problem of not keeping fund and personal assets separate, not having investments in the name of trustees and not appointing all fund members as trustees or directors.
According to Partners’ director, Martin Murden - who is also one of Australia’s leading experts in superannuation - while it was disappointing violations continued, it was pleasing to note that the type of key violations had narrowed down significantly.

“Clearly more fund trustees are making a much greater effort to truly understand what is expected of them in their roles. They’re reading the literature which is now readily available through the Australian Tax Office and they’re attending seminars - run by companies such as Partners – which are aimed at informing and educating them about their rights and obligations as trustees.”

Commenting on the latest Partners’ research, Mr Murden said the issue of making personal loans to members typically involved loans under $50,000. 
“While these are small in dollar terms and small when compared to overall fund assets, they’re simply not allowed under super legislation. They’re an absolute NO-NO and size is no excuse.”

He says a common reason for falling foul of this breach was the need for quick cash. 

“Often this means grabbing the first available chequebook which periodically is the super fund chequebook. In most cases the trustees are not aware that they can’t borrow from the fund. 
“My advice is to hide the super chequebook away so there’s no risk of making a mistake or being open to temptation.” 
With the second transgression, Mr Murden says this is easy to make in that loans or leases via the fund are allowable to related parties or businesses owned by members. However, these are restricted to just 5% of fund assets.

“The mistake is made because people are unaware of the restriction while others simply see making loans from the fund as a cheap and easy source of business finance,” he says.

Mr Murden’s advice for avoiding this violation is: “Do not to use the super fund for business finance. If you need to borrow for your business equipment, go down the normal borrowing path, and also invest in things other than your own business - diversification is a much safer option. “
He says should trustees be uncertain about whether or not their actions will result in their funds being in breach of superannuation legislation and regulations; they should seek advice before acting.
Despite the breaches, Mr. Murden praised the progress of trustees who he said have come a long way in 12 months and were heeding the message coming from the ATO to get their houses in order or suffer the consequences.

Despite the significant improvement in ATO compliance, Mr Murden said that even one breach was not good enough.

“The tax office is currently taking a much harder line on transgressors than it did several years ago. Trustees breaching legislation will be subjected to penalties with the ultimate penalty – being declared non-compliant.
Non-compliance will triple a fund’s taxation from 15 to 45%.

“As far as the ATO is concerned, super funds receive very attractive tax concessions and if they want to retain these benefits, they need to toe the line.”
He says the findings of the Partners’ research are representative of the SMSFs across Australia.

Typical SMSF Profile

SMSFs typically have two members, consisting primarily of a husband and wife and in some cases, other family members.

The Partners survey found that on average they have over $600,000 worth of assets in these funds with the asset portfolio being split up as follows:

· 52.2% in shares and listed trusts 
· 12.2% in property
· 10.8% in cash
·  8.4% in fixed-interest 
· 8.3% in managed trusts

· 4.9% in exotic items such as artwork and collectibles
· 3.3% in unlisted trusts

Commenting on the break-up of assets that make up the portfolio, Mr Murden said the relatively high percentage in shares was a reflection of the returns achieved on these investments in recent years. He said it was interesting to note how little SMSFs invested in international equities.
He predicted that with the introduction of instalment warrants, the percentage in property is expected to increase.
More about the Partners Group of companies ……..

The group is a ‘one-stop’ financial services company providing the full raft of services required by accountants - retirement planning and investment advice, self managed super fund advice and administration, legal advice, personal and business insurance and mortgage and lending services.
More about Martin Murden …………

He is one of Australia’s leading authorities on self managed superannuation funds (SMSFs) with over 35 years experience in financial services. A CPA, he has specialized in the area of providing superannuation advice. He is also a director of Partners Superannuation Services.
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